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IN THE

UNITED STATES CIRCTJIT COURT OF APPEALS

FOE THE NINTH CIRCUIT.

TYEE CONSOLIDATED MINING
COMPANY,

Plaintiff in Error,

vs.

ERNEST LANGSTEDT,

Defendant in Error.

No. 1098.

BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF FACTS.

This is the second time this case comes before this Court.

The opinion of the Court on the first writ of error is re-

ported in 121 Fed., pages 709 to 713.

Although there is one minor question to be considered

on this writ of error, the main question is the same as that

attempted to be presented on the first writ of error,

to wit: Does the statute of liimtations, in an action by

the owner of a patented mining claim to recover

the same, or its possession, begin to nm) before the

date of the issuance of the patentf On the first writ

of error this question was presented to the Court below

and to this Court, under a stipulation of facts, made be-



tween the parties to the action. This Court decided that

it was not called upon to determine the question, inasmuch

as the facts, recited in the stipulation, were insufl&cient

to constitute an adverse possession, sufficient to

start the running of the statute. While it was stipulated

that the possession by the defendant of the premises in

dispute was actual, open, notorious, and continuous, and

with a claim of ownership, it was not shown to have been

either exclusive, or hostile. The possession of the defend-

ant was, therefore, held to have been insufficient to have

started the running of the statute. Accordingly, the judg-

ment of the trial Court, in favor of the defendant, on

the ground that the cause of action was barred by the

statute, was reversed, and the cause remanded for fur-

ther proceedings. Upon the coming down of the man-

date from this Court, when the same had been spread

upon the minutes, the defendant, after permission obtained,

filed an amended answer, in which he set up that he and

his grantors and predecessors in interest had been in the

actual, open, notorious, visible, continuous, exclusive and

adverse possession of the premises in dispute under color

and claim of title; he also averred that during all of that

time he claimed adversely to the plaintiff (Tr., pp. 16-17).

A trial was had by the Court without a jury ; findings of

fact and conclusions of law in favor of the defendant were

filed (Tr., pp. 26-28).

This action was commenced on December 24th, 1900

(Tr., p. 5).

The Court found: The Bonanza King lode claim, of

which the proi)erty in controversy is a portion, was located



January 29, 1884:; and a United States Patent therefor was

issued on December 26, 1890. Plaintiff is the owner of

the Bonanza King lode claim by proper mesne convey-

ances (Tr., pjD. 26-27). The defendant and his grantors

and predecessors in interest have been in the ac-

tual, oi>en, notorious, visible, exclusive and adverse

possession for a period of more than ten years,

prior to the commencement of the action, of the

premises in question. The defendant, his grantors

and predecessors in interest, during the entire

period of ten years last mentioned, and ever since, have

claimed to be the owners of said land and tlieir possession

has been adverse and hostile to the plaintiff (Tr., p. 27).

The Court also found that the defendant has been in the

uninterrupted, adverse and notorious possession of the real

property in question, under color and claim of title, for

ten years prior to the commencement of the action (Tr., p.

27).

Judgment was accordingly entered, whereby it was ad-

judged that, the cause of action was barred by the statute

of limitations, in that the action was not commenced within

the time prescribed by law, and that the possession of the

defendant under color of title had created in him a pre-

sumption of title. The action was, therefore, ordered and

adjudged to be dismissed (Tr., pp. 28, 29).

Section 4 of the Code of Civil Procedure of Alaska (Car-

ter's Codes, p. 146), pro\ndes that:

**The periods prescribed in Section Three of this

act for the commencement of actions shall be as fol-

lows : Within ten years for the recoveiy of real prop-

erty, or for the recovery" of the possession thereof ; and



no action shall be maintained for such recover}^ unless

it shall appear that the plaintiff, his ancestor, pred-

ecessor, or grantor was seized or possessed of the

premises in question within ten years before the com-
mencement of the action."

31 U. S. Stat, at L., pp. 321, 334.

From an opinion, which is made a part of the record

herein (Tr., pp. 21-25), it appears that the trial Court

concluded, as on the former trial, that as against the locator

of a mining claim the statute of limitations in favor of one

in adverse possession begins to run from the date of the

location, and not from the date of the issuance of letters

patent ; that this action should have been commenced with-

in ten years from January 29, 1884, that being the date

of the location of the ''Bonanza King", and that it was

not sufficient for the plaintiff to have commenced it within

ten years from the date of the issuance of the United States

Patent for the ** Bonanza King".

In the two concluding paragraphs of its opinion the

Court also held that, owing to the fact that the defendant

had been in the complete adverse possession of the prem-

ises in dispute for more than seven years, there was a

conclusive presumption of title in his favor against every

IDerson except the United States, and that for that reason

alone, the defendant was entitled to judgment.

This is the minor question mentioned in the oi>ening

]jaragraph of our brief. As we shall hereafter show, the

authorities are ovei*whelming on the proposition that, if no

presumption of title arose against the United States, by

reason of adverse possession, then none arose against its

grantee.



Although there are eleven errors assigned, none but

the last six are urged in this Court. They are contained

in the following

SPECIFICATIOX OF THE ERRORS RELIED UPOX BY THE

PLAINTIFF IX ERROR.

1. The Court erred in finding as a fact that the defend-

ant and his grantors and predecessors in interest have

been in the actual, open, notorious, visible, exclusive and

adverse possession of the premises in question for a per-

iod of more than ten years prior to the commencement of

this action (Tr., p. 33).

2. The Court erred in finding as a fact that the de-

fendant, his grantors and predecessors in interest dur-

ing the entire period set forth above, and ever since have

claimed to be the owners of said land and that their pos-

session has been adverse and hostile to the plaintiff. That

the plaintiff, its predecessors and grantors have not been

seized or possessed of the premises in question within ten

years before the commencement of this action (Tr., p.

33).

3. The Court erred in finding as a fact that the de-

fendant has been in the uninternipted, adverse and no-

torious possession of the real property in question under

color and claim of title for ten years prior to the commence-

ment of this action (Tr., p. 33).

4. The Court erred in concluding as a matter of law

from the findings of fact that plaintiff cannot maintain

this action and that the same ought to be dismissed (Tr.,

p. 34).



5. The Court erred in ordering a dismissal of this ac-

tion (Tr., p. 34).

6. The Court erred in entering judgment in favor of

the defendant instead of entering judgment in favor of tlie

plaintiff as prayed for in its complaint (Tr., p. 34).

ARGUMENT.

The plaintiff in error contends that the judgment of

the Court below was erroneous because,

First: The statute of limitatiofi'S m cm action to re-

cover possession of a patented mining clainh does not begin

to rwfi until the date of the issmmce of the United States

patent for the claim.

It is no longer an open question that, as to portions

of the public domain, the statute of limitations of the

State wherein the same are situated, does not begin to

run until the full legal title passes from the United States

to its grantee, and that such legal title does not pass until

the patent is issued. This is the doctrine of the Supreme

Court of the United States, established by the cases of

Redfield v. Parks, 132 U. S. 239, 241

;

Gibson v. Chouteau, 13 Wall. 92, 99

;

Rector v. Ashley, 6 Wall. 142

;

Bagnell v. Broderick, 13 Pet. 436.

The same doctrine is followed in the Supreme Courts

of the several States of the Union, in which the ques-

tion has been presented for decision

:

See Steele v. Boley, 7 Utah 64, overruling the same

case in 6 Utah 308

;



Fremont v. Seals, 18 Cal. 433;

Augar v. Miller, 90 Cal. 342, overruling dictum in

Morris v. Moody, 84 Cal. 143

;

Treadway v. Wilder, 12 Nev. 108, 114;

Denver S R. G. R. Co. v. Wilson (Col.), 62 Pac.

843,846;

Mills V. Traver (Neb.), 53 N. W. 67

;

Stephens v. Moore (Ala.), 22 So. 542.

It is held, however, by the learned judge of the Court

below in this case that the laws, rales and regulations gov-

erning the sale of public agricultural lands are essentially

different from those governing the sale of mineral lands,

and that, therefore, the doctrine, that the statute of limita-

tions only begins to run from the time that the government

parts with its title by the issue of the patent, does not ap^

ply to the case of mineral lands. We respectfully submit,

that the reasoning of the learned judge, whereby he seeks

to establish this difference, is not sound. It is true, that

the locator of mineral lands has a much greater control

over his claim than has an agricultural entryman, prior

to final entry, over an agiicultural claim; but after such

final entry, after the issuance of the receiver's receipt

for the entry money, the rights of the agricultural entry-

man are fully as broad as those of the mineral claimant.

After issuance of the receiver's receipt the entryman can

dispose of the land {Myers v. Croft, 13 Wall. 291, 297;

Thurston v. Alva, 45 Cal. 116) ; he has nothing further to

do to perfect his title than to receive the patent therefor;

he is the owner of the full equitable title; the land can

be seized under legal process against him; the United
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States is the bolder of the dry legal title merely iu trust

for him ; his entry is equivalent so far as the government

is concerned to a patent actually issued {Stork v. Starrs,

6 Wall. 402; Simmons v. Wagner, 101 U. S. 260). The

execution and delivery of the patent, after the right to it

has become complete, are the mere ministerial acts of

the officers charged with the duty of their perfonnance.

And yet, with such a title as this, it is the established un-

questioned rule that the statute of limitatimis runs frow,

the date of the patent and not from the date of the re-

ceiver's receipt.

We can conceive of no reason why a different rule

should obtain in the case of mineral lands. At the first

trial the learned judge of the Court below said: "The
'' Court is not aware that the precise question presented

*' here has ever been passed upon by a Court of last re-

*' sort. If there are any such, they have escaped my ob-

" servation."

In our examination of the cases we have found that

the Supreme Courts of California, Nevada and Montana

have passed upon this precise question. They all decide

the statute begins to run from the date of issuance of the

patent. Nor have we been able to find a single case which

supports the conclusion of the Court below.

In Nessler v. Bigelow, 60 Cal. 98, his Honor, Judge

Ross, then a member of the Supreme Court of California,

in passing upon this very question, said

:

*

' Action to quiet title—plaintiff relying on a patent from

tlie Government, issued March 30^ 1876, under and by

virtue of the mining laws. In their answer the defendants



admit that they, respectively, claimed interests in certain

separate and distinct portions of the premises embraced

in the patent, adverse to the plaintiff; and aver, that for

more than fifteen years immediately preceding the com-

mencement of the action, they had, respectively, held the

adverse possession of the respective portions so claimed.

But they could not have held adversely to the Government,

and the action having been commenced withm five years

after the issuance of the patent, the statute of limitations

could not avail them against the patentee." (In Califor-

nia there is a five year limitation in actions to recover real

p^opert5^ C. C. P., 318.)

In South End Mining Company v. Tinney et al., 22 Nev.

221 ; 35 Pac. 89, tlie plaintiff sued to recover possession of

a mine. It offered a United States Patent as evidence

of its title. Defendants pleaded the statute of limitations

in bar of the plaintiff's cause of action. The Court held

that the statute of limitations did not commence to run

against the plaintiff's cause of action until the issuance

of the patent. The Court said

:

*
' The ap]3ellants contend that the Court erred in decid-

ing that the statute of limitations did not commence to

run against the plaintiff's cause of action until the issuance

o" the patent. They argue that the statute was set in mo-

tion on the payment of the purchase price of the land, and

hence the plaintiff's right of action is barred. A glance

at the decided cases by the Supreme Court of the United

States will show that this contention is unsustainable in

law.

It has been held by the Secretary of the Interior and num-
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erous decided cases, that, by the mining laws of the United

States, three classes of title are created: (1) Title in fee

simple; (2) title by possession; (3) the complete equitable

title. The first vests in the grantee of the government an

indefeasible title, while the second vests a title in the na-

ture of an easement only. The first, being an absolute

grant by purchase and patent without condition, is not

defeasible, while the second, being a mere right

of possession and enjoyment of profits without purchase

and upon conditions, may be defeated at any time by the

failure of the party in possession to comply with the con-

dition. The equitable title accnies immediately upon pur-

chase, for the entry entitles the purchaser to a patent.

The inquiry then is as tO' who holds the legal title to the

mining ground in question. There can be but one answer

to this question, and that answer must be that the title

remains in the original owner, the government of the

United States, and there remains until it is vested by the

government in its grantee. This results from the laws,

rules and regulations for the sale and disposal of the pub-

lic lands, and is the rule of decisions affirmed by the

Courts of last resort all over the United States ; and they

universally hold 'that Congress has the sole power to

declare the dignity and effect of titles emanating from the

United States, and the whole legislation of the government

in reference to the public lands declares the patent to be

superior and conclusive evidence of the legal title. Until

it issues, the fee is in the government, ivhich by the patent

posses to the grantee; and until it is issued, the statute

of Imiitntions does not rim against the legal title."
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In his opinion in the case at bar on the first trial, the

learned judge of ilie Court below cited as authority upon

the subject of the nature of a mining claim location, deci-

sions from the Supreme Court of Montana. Yet, that

very Court, in four cases, has decided that in an action

to recover a mining claim the statute runs from the date

of the patent.

In King v. Thomas, 6 Mont. 409, 12 Pac, 865, the

Court said

:

**The authorities above cited settled the proposition

of the appellants, that the statute began to run against

the mining claim from its location, and decided it ad-

versely to the position assumed. The law imposes on the

miner certain duties and obligations necessary to be per-

formed before a patent can issue, and certain delays are

indispensable in the performance of these preliminary re-

quisites ; and after all has been done that can be done by

the mining claimant, the consummation of the title rests

entirely with the Government. For these very sufficient

reasons the statute of limitations does not begin to run

against him from the date of his location, but only after

the patent has issued, and the Government has finally dis-

posed of the soil, and the miner has become the absolute

owner thereof."

This case is followed by the cases of:

Weibold v. Davis, 7 Mont. 107, 14 Pac. 865

;

Mayer v. Carothers, 14 Mont. 274, 36 Pac. 182

;

Clark V. Barnard, 15 Mont. 176, 38 Pac. 834.
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In Jatunn v. Smith, 95 Cal. 154, his Honor, Judge De

Haven, then being a member of the Supreme Court of

California, said (p. 156)

:

"And it must be regarded as settled that the statute of

limitations of a state does not apply to the Government

of the United States, and, as a consequence, that there can

be no adverse possession of land under such a law, or ad-

verse use of water, to the natural flow of which such land

is entitled while the title remains in the United States."

Second: Adverse possession does not raise a conclu-

sion or any presumption of title against the United States,

or against a grantee of the United States.

The trial Court, in the concluding paragraph of its

opinion, said:

"It is believed that if the proof shows conditions

described in the statute, that the proof is sufficient,

the language of the answer being undenied, and the

admitted proof in the case, it would seem that the

evidence establishes the facts required by the statute

when accompanied by color and claim of title for seven

years or more to give the parties defendant the ad-

vantage of the conclusive presumption of title created

by the statute" (Tr., p. 25).

It is very obvious, we think, that the trial Court here

fell into an unintentional error. The statute of Alaska

upon which it based this conclusion, expressly excepts

the United States from the operation of this presumption

(as it must do, to be constitutional) ; and, of coui'se, if the

presumption is not created against the United States, and

the seven years' adverse possession, with all the qualifi-



cations called for by the statute, cannot, and does not, af-

fect the title of the United States, neither does it affect

the title of the grantee of the United States. The section

of the Code of Civil Procedure of Alaska, to which the

Court referred, is Section 1042 {Carter's Codes, p. 354)

:

^* Title by adverse possessimi. The uninterrupted

adverse notorious possession of real property under
color and claim of title for seven years or more shall

be conclusively presumed to give title thereto except

as against the United States."

The Court found that "United States patent issued to

said Murry (the predecessor in interest of plaintiff) for

said lode claim on December 26th, 1890" (Tr., p. 26).

MuiTy, at that time got from the United States, the abso-

lute owner thereof, the full and complete title to the prem-

ises in dispute, unaffected by any presumption in favor

of anyone by reason of adverse possession. Statutes of

limitation do not run against the State. With respect to

the public domain, the Constitution vests in Congress the

power of disposition and of making all needful rules and

regulations. That power is subject to no limitations. Con-

gress has the absolute right to prescribe the times, the

conditions, and the mode of transferring this property, or

any part of it, and to designate the persons to whom tiie

transfer shall be made. No State legislation can interfere

with this right or embarrass its exercise. Tlie same prin-

ciple which forbids any State legislation interfering with

the power of Congress to dispose of the public property

of the United States, also forbids any legislation depriving

the grantees of the United States of the possession and

enjoyment of the property granted by reason of any delay
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in the transfer of the title after the initmtion of the pro-

ceedings for its acquisition. The consummMion of the

title is not a matter which the grantees can control, hut

one which rests entirely with the government. With the

legal title, ivhen transferred, goes the right to possess

and enjoy land, and it would amount to a denial of the

power of disposal in Congress if these benefits, which

should follow upon the acquisition of that title, could be

forfeited because they ivere not asserted before that title

uas issued. This is the language of Mr. Justice Field in

delivering the opinion of the Supreme Court in the case of

Gibson v. Chouteau, 13 Wall. 92, 99, 100.

It seems to us sufficient to dispose of the question before

the Court. The doctrine of that case has been followed

many times.

See:

Morrow v. Whitney, 95 U. S. 551, 557;

Redfield v. Parks, 132 U. S. 239;

Tegarden v. Marchel, 129 Fed. 487

;

Union M. & M. Co. v. Ferris, 2 Sawy. 176

;

Shuffleton v. Nelson, 2 Sawy. 540;

Gardiner v. Miller, 47 Cal. 570, 573

;

Cummings v. Powell, 10 S. W. 819, 823;

Mills V. Traver, 53 N. W. 67, 68;

Altschid V. O'Neill, 58 Pac. 95;

Steele v. Boley, 24 Pac. 755.

We have assumed that the trial Court considered the

statute of limitations as having been set in operation by the

adverse possession of the defendant before the issuance of

the patent to Murry in 1890. It cannot be that the Court
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below intended to hold that defendant had a sufficient ad-

verse possession since the issuance of the patent to give

him title, for, to so hold, would be to beg the main ques-

tion before the Court and to nullify the plain provision

of the statute, which gives a jjlaintiff ten years to com-

mence an action to recover real property or its possession

{C. C. P., Alaska, Sec. 4, Carter's Codes, p. 146).

We also think that it will be conceded that the provision

in the statute regarding the time of the commencement of

an action to recover real property, which is codified in the

chapter entitled '

' Of the Time of Commencement of Civil

xVctions" (Chapter Two, Alaska C. C. P., Carter's Codes,

p. 145), is controlling in the matter of the time of com-

mencing an action, as against a conflicting section in a

chapter entitled "Of Witnesses, Inspection and Proof of

Records and of Private Seals" (Chapter One Hundred,

Alaska C. C. P., Carter's Codes, p. 353). This is so under

the general rale that where one article of a statute deals

with a particular subject, it is controlling over a provision

found in another part of the statute relating to the same

subject.

The rule is well stated by the Supreme Court of Kansas

in the case of Long v. Culp, 14 Kas. 412, 414, 415, as fol-

lows:

"It is also a rule of construction that when one section

of a statute treats specially and solely of a matter, that

section prevails in reference to that matter over other sec-

tions in which only incidental reference is made thereto.

Not because one section has more force as a legislative en-

actment than another, but because the legislative mind
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having been, in the one section, directed to this matter must

be presumed to have there expressed its intention thereon

rather than in other sections where its attention was

turned to other things.
'

'

It is also to be noted that Section 1042 of the Code of

Civil Procedure of Alaska has no application to the case

at bar, because this action was commenced on Dec. 24th,

1900 (Tr., p. 5), to wit: within one year after the passage

of the Act of Congress, approved June 6, 1900, entitled,

"An Act Making Further Provision for a Civil Govern-

ment for Alaska, and for other Purposes" (31 U. S. Stats,

at Large, p. 321).

Section 4 of the Code of Civil Procedure of Alaska (Car-

ter's Codes, p. 146), under the title prescribing the time

within which actions for the recover}^ of real property

can be commenced, provides:

*' Within ten years actions for the recovery of real

projDerty, or for the recover}^ of the possession thereof

;

and no action shall be maintained for such recovery

unless it shall appear that the plaintiff, his ancestor,

predecessor, or grantor was seized or possessed of

the premises in question within ten years before the

commencement of the action: Provided, hi all cases

uhere a cause of action has already accrued, and the

period prescribed in this section within- which an ac-

tion may he brought has expired or nill expire withifh

one year from the approval of this act, an action may
be bro-ught on such cause of action irithin one year

from the date of the approval of the act."

Prior to the passage of the Act of June 6th, 1900, under

the provisions of Section 4 of the Code of Civil Procedure

of Oregon (Hill's Codes, p. 132), which, pursuant to the

Act of Congress of 'May 17, 1884, was declared to be the
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law of Alaska, so far as the same was applicable, the time

for the commencement of an action for the recovery of real

property, or its possession, was ten years. At the time of

the passage of the Act of June 6, 1900, the period pre-

scribed by Section 4, to wit, ten years, within which plain-

tiff could bring this action, had not expired, and hy the

very terms of Section 4, the time of the plaintiff to bring

the action was therefore extended to June 6th, 1901.

See:

Sohn V. Waterson, 17 Wall. 596;

also Sec. 368 Alaska C. C. (Carter's Codes, p. 432),

in which it is provided that "ho person shall he deprived

" of amy existing legal right or remed/y hy reason of the

'" passage of this act."

We submit that, upon sound reason and upon the au-

thority of all the cases which have dealt with this subject,

the conclusion of the Court below was erroneous; that

the cause of action in the complaint at bar was not barred

by the statute of limitations; that no conclusive, or any,

presumption of title arose in favor of the plaintiff as

against the defendant, which was the grantee of the United

States; that the judgment should be reversed and tlie

Court below directed to enter a judgment in favor of the

plaintiff as prayed for in its complaint, and for its costs.

Respectfully submitted,

R. F. Lewis,

E. S. PiLLSBURY,

PiLLSBURY, Madison & Sutro,

Attorneys for Plaintiff in Error.

Alfred Suteo,

Of Counsel.




